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FREQUENTLY ASKED QUESTIONS ABOUT MENTAL HEALTH
ADVANCE DIRECTIVES – GUIDE FOR PROVIDERS

What is a Mental Health Advance Directive?
The voluntary and involuntary commitment provisions of the Mental Health
Procedures Act are not affected by having a mental health care advance
directive. What may be affected is how you can be treated after you are
committed.

What is a Declaration?
A declaration, like the directive that forms the basis for a “living will”
contains instructions to health care providers about the details of treatment
in the event that an individual becomes incompetent or unable to
communicate his/her wishes. They usually deal with specific situations and
do not allow much flexibility for changes that come up after the document is
written, such as a new type of medical crisis, new kinds of medication, or
different treatment options.

What is a Mental Health Power of Attorney?
A directive that is a mental health power of attorney allows a person to
designate someone else, called an agent, to make treatment decisions on
his/her behalf in the event of a mental health crisis. The advantage of this
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type of directive is that it provides flexibility to deal with the situation as it
occurs rather than attempting to anticipate every possible scenario. When
using this type of directive it is very important to choose someone the
person trusts as an agent. Neither an attending doctor or his/her employee,
or an owner, operator, or employee of a residential facility where the person
is receiving care may serve as an agent.

What is a Combined Mental Health Declaration and Power of Attorney?
Pennsylvania’s statute also allows a person to make a combined mental
health declaration and power of attorney. This advance directive option
allows a person to make definite decisions about some things, but also
allows the person to give certain powers to an agent. The person
designates the decisions that he/she wants the agent to be able to make,
and can limit the agent’s power as little or as much as the person is
comfortable with. This makes an advance directive more flexible in dealing
with future situations, such as new treatment options, that the person would
have no way of knowing about now.

What makes a Mental Health Advance Directive Valid?
There is no specific form that must be used, but the document must meet
the following requirements:

1. The person making the advance directive must be at least 18 years of
age or an emancipated minor;
2. The person must not have been deemed incapacitated, such as by a
guardianship proceeding or an involuntary commitment;
3. The document must be signed, witnessed and dated. Witnesses must
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be at least 18 years old. If the person cannot physically sign the
document themselves, another person may sign on behalf of the
person, but the person signing may not also be a witness. Neither a
provider or an employee of the provider may serve as an agent unless
they are also a blood relative.
4. The document must express preferences regarding the initiation,
continuation, or refusal of mental health treatment. Other instructions
may include, but are not limited to, designating an agent, nominating a
guardian, temporary custody of children or pets, family notification, or
dietary or religious preferences.

The advance directive is valid for two years from the date of execution
unless one of the following happens first:

1. the person revokes the entire advance directive, or
2. the person makes a new advance directive.

If the person does not have capacity to make mental health care decisions
at the time the advance directive will expire, the advance directive remains
in force until the person regains capacity.

What is Capacity?
In this context, capacity is the basic ability to understand a diagnosis and to
understand the significant risks, benefits, and alternative treatments of
mental health care. It also includes the ability to understand the
consequences of not receiving treatment.
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Does the person have to provide proof of capacity?
No. Unless the person was adjudicated incapacitated, had a guardian or
was under an involuntary commitment at the time of the writing, the person
is presumed to have had capacity when the advance directive was created.

Who will determine capacity to make mental health care decisions?
Incapacity will be determined by examination by a psychiatrist and one of
the following: another psychiatrist, psychologist, family physician, attending
physician, or mental health treatment professional. Whenever possible, one
of the decision makers will be one of the person’s actual treating
professionals.

What if a court appoints a guardian after an agent has been appointed
to make mental health care decisions?
The person may nominate a guardian of his/her person in the advance
directive. The court will appoint a guardian in accordance with the person’s
most recent nomination except for good cause or disqualification. Ideally,
the agent and the person nominated to be guardian would be the same
person. However, the person may want one person to make mental health
care decisions, and someone else to make other decisions. Or, the person
may not wish to nominate a guardian in the advance directive. If the courtappointed guardian and the agent turn out to be different people, the court
will give preference to allowing the mental health care agent to continue
making mental health care decisions as provided in the advance directive,
unless specified otherwise in the directive. If, after thorough examination,
the court decides to grant the powers given to the agent to the guardian, the
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guardian would still be bound by the same obligations that the agent would
have been.

Can a person amend their Mental Health Care Advance Directive?
Yes. A person may make changes to a mental health care advance
directive in writing at any time, as long as he/she has capacity to make
mental health care decisions. Changes must be executed and witnessed in
the same way as the original document.

If a person is currently under an involuntary commitment and wishes to
make changes, the person must have an evaluation for capacity to make
mental health care decisions. The determination of capacity must be made
by examination by a psychiatrist and one of the following: another
psychiatrist, psychologist, family physician, attending physician, or mental
health treatment professional. Whenever possible, one of the decision
makers will be one of the person’s actual treating professionals. If the
person is found to have capacity, the person may make changes that are
executed and witnessed in the same way the original document was.

Can a person revoke his/her Mental Health Advance Directive?
Yes. A person may revoke one or more instructions or the whole directive
at any time, as long as he/she has capacity to make mental health care
decisions. The revocation may be made either orally or in writing. It is
effective as soon as the provider is notified. An advance directive will
automatically terminate after two years from the date of execution unless
the person does not have capacity to make mental health care decisions at
the time it would expire. If the person does not have capacity to make
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mental health care decisions at the time it would expire, it will stay in force
until he/she regains capacity.

If a person is currently under an involuntary commitment and wishes to
revoke the advance directive, the person must have an evaluation for
capacity to make mental health care decisions. The determination of
capacity must be made by examination by a psychiatrist and one of the
following: another psychiatrist, psychologist, family physician, attending
physician, or mental health treatment professional. Whenever possible, one
of the decision makers will be one of the person’s actual treating
professionals. If the person is found to have capacity, the person may
revoke all or some of the provisions of the advance directive.

What are my responsibilities as a provider?
You must do the following things:

1. Inquire whether or not a person has a mental health care advance
directive.
2. Inform people who are being discharged from treatment about mental
health care advance directives as part of discharge planning.
3. You may not choose whether to accept someone as a patient based
solely on the existence or absence of a mental health care advance
directive.
4. Upon notification of the existence of an advance directive, you must
place a copy in the person’s mental health care record.
5. You must make any revocation or amendments part of the person’s
mental health care record.
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6. You must comply with the instructions unless the instructions are
contrary to accepted clinical practice and medical standards or
because medical treatment is unavailable, or if the policies of the
provider preclude compliance.
7. If you are the mental health care provider that makes a determination
regarding capacity to mental health care decisions, you must make
the determination part of the person’s mental health record.
What if I can’t comply with the instructions in the mental health care
advance directive?
As soon as the possibility of non-compliance becomes apparent, you must
inform the person, agent, guardian, and/or any other legal representative. It
may be possible to discuss and resolve the issue with the person or agent.
If compliance is still not possible, you must make every reasonable effort to
transfer the person to another mental health care provider who will comply
with the instructions. While the transfer is pending, you must treat the
patient in a way consistent with his/her advance directive. If all efforts to
transfer fail, you may discharge the patient.

Remember that just because consent is provided in advance to a particular
medication or treatment, that you will not prescribe that treatment or drug
unless it is appropriate treatment at the time of the person’s illness.
Consent only means that consent is given to treatment if it is a suitable
choice at that time within the standards of medical care. You will also have
to consider if a particular treatment option is covered by the person’s
insurance. If, for example, the HMO does not cover a certain drug on its
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formulary, you may prescribe a drug that is similar, but is on the HMO
formulary (unless the person has specifically withheld consent to that drug).

What if compliance with the instructions could cause irreparable harm
or death?
You may file a petition with the court seeking a determination that following
the instructions may cause irreparable harm or death. The court may
invalidate some or all of the provisions of the mental health advance
directive and issue an appropriate order within 72 hours from the filing of the
petition. Even if the court invalidates some of the provisions of the directive,
the remaining provisions will remain in effect

What if there is a conflict with instructions in another power of
attorney or declaration?
If there is a conflict, the provisions of the document latest in date of
execution must be followed.

How does a Mental Health Advance Directive affect commitment under
the Mental Health Procedures Act?
The voluntary and involuntary commitment provisions of the Mental Health
Procedures Act are not affected by having a mental health care advance
directive. What is affected is the provision of treatment after a person is
committed.

What information can I disclose to a mental health care agent?
Unless specified otherwise in the advance directive, a mental health care
agent has the same rights and limitations as the person to request,
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examine, copy, and consent or refuse to consent to the disclosure of mental
health care information.

Contact Information
If you need more information or need help, please contact Disability Rights
Pennsylvania (DRP) at 800-692-7443 (voice) or 877-375-7139 (TDD). The
email address is: intake@disabilityrightspa.org.
The mission of Disability Rights Pennsylvania is to advance, protect, and
advocate for the human, civil, and legal rights of Pennsylvanians with
disabilities. Due to our limited resources, Disability Rights Pennsylvania
cannot provide individual services to every person with advocacy and legal
issues. Disability Rights Pennsylvania prioritizes cases that have the
potential to result in widespread, systemic changes to benefit persons with
disabilities. While we cannot provide assistance to everyone, we do seek
to provide every individual with information and referral options.
IMPORTANT: This publication is for general informational purposes
only. This publication is not intended, nor should be construed, to
create an attorney-client relationship between Disability Rights
Pennsylvania and any person. Nothing in this publication should be
considered to be legal advice.
PLEASE NOTE: For information in alternative formats or a language
other than English, contact Disability Rights Pennsylvania at 800-6927443, Ext. 400, TDD: 877-375-7139 or intake@disabilityrightspa.org.

This publication was made possible by funding support from SAMHSA.
These contents are solely the responsibility of the grantee and do not
necessarily represent the official views of SAMHSA.
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