
DisabilityRightsPA.org 1.800.692.7443

Challenging Guardianships

Guardianship gives another person the legal ability to make decisions for a
person who does not have capacity to make their own decisions.   A court
should award guardianship only if it determines that the person is
“incapacitated,” meaning they lack the ability to receive and evaluate
information to such an extent that they cannot make or communicate their own
decisions, and that guardianship is necessary because no less restrictive
alternatives are available.  This Fact Sheet answers some frequently asked
questions for people who may want to modify their guardianship or end it
completely.

Q: I am not happy with my current guardianship. Is there anything I can
do about it?

A: Yes. It is possible for you to change the terms of your guardianship if you
are unhappy with the situation, and even to remove your guardian after they
have been appointed. To do so, you need to request a “review hearing” from
the court which created the guardianship. At this hearing, the court can:
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Limit your guardian’s authority and allow you to do some or all of the
things the guardian previously did for you
Replace your guardian if your current one is treating you badly or not
doing what they are supposed to do
Remove your guardian and restore your right to make all of your own
decisions 

Q: What would make a court change my guardianship?

A: The court’s decision to appoint a guardian is based on a person’s
circumstances at a certain time. If a person’s circumstances change, they may
no longer need a guardian to make decisions, and it would be unfair to keep
that person in a guardianship forever. So, if things in your life change, like your
capacity to make decisions or your support network, you can ask for a review
hearing so the court can reexamine if you need a guardian.

“Capacity” is the legal term for being able to make informed decisions about
your own life and legal situations. Many people who have guardians were
given them because the courts believed they did not have the capacity to make
important decisions for themselves. In your review hearing, you can ask the
court to change its mind and decide that you can make important decisions
about your life, and do not need a guardian to make them for you. 
Additionally, you can ask the court to limit or terminate your guardianship if you
have other people in your life like family, friends, or paid providers who can
support you to make important decisions on your own or act as your substitute
decision-maker without guardianship, if needed.  This could include, for
example, acting as your health care representative for health care decisions or
as your representative payee to manage your Social Security benefits. 
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Q: Will a court change my guardianship if I don’t like my guardian?

A: Maybe.  A guardian has a legal duty to assert the rights and best interests
of the individual.  This means that the guardian must respect, as much as
possible, the expressed wishes and preferences of the person under
guardianship.  The guardian must also encourage the individual to participate
in all decisions that affect them, to act on their own behalf whenever they can,
and to develop or regain their capacity to manage their own personal affairs to
the best of their abilities.  This could include the guardian participating in a plan
of supportive services to meet the person’s specific needs.

If your guardian is not doing one or more of these things, like respecting your
wishes, a court may be inclined to change your guardianship. Moreover, if your
guardian is doing something that hurts you, like neglecting your needs or
stealing or misusing your money, a court may change your guardianship.
Depending on the situation, a court may decide to limit your guardian’s
authority to make certain decisions for you or replace your guardian with a
different guardian.  If you no longer require the services of a guardian at all, the
court may decide to remove your guardianship completely.

Q: How do I tell the court I want to have a review hearing?

A: This will depend on which county your guardianship originated in. In some
counties, you can call or write to the Orphans’ Court to ask for a review
hearing. In other counties, you will need to send in a document called a 
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“petition” before the court will let you have a review hearing. Some steps of the
process stay the same across the state, and you can find what those are and
other rules of the court here. If you have trouble understanding the rules, you
should try to talk with a lawyer who can help you.

Q: Can I have a lawyer for a review hearing?

A: Yes, you have the same right to hire and pay for a lawyer when you ask for
a review hearing as you did when you had your initial guardianship hearing. If
you had a lawyer for the first hearing, you can ask them to help you with the
petition for the review hearing. If that lawyer does not want to work with you, or
you would prefer a new lawyer, you can hire and pay for a new lawyer to
represent you at the review hearing.

If you can’t find or pay for a lawyer, you can ask the Orphans’ Court to appoint
a lawyer for you, but the Court may not grant your request for a lawyer.  This
means that you may have to find and pay for your own lawyer if you want a
lawyer to represent you at your review hearing.  However, if the Court appoints
a lawyer to work with you, you will not have to pay the lawyer. Some courts
may appoint a lawyer when you first ask for a review hearing while others may
instead require you to find a lawyer yourself and will only pay them if the court
decides to let you have a review hearing.  

Even if you don’t have a lawyer for any reason, you can still request a review
hearing and represent yourself.

Q: What do I need to put in the petition for my review hearing?

A: There are many requirements for how you should write the petition for a
review hearing. You should include as many of the following details as possible
because otherwise the court might not let you have a review hearing. 
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The date of your initial guardianship hearing
Who asked the court to decide you needed a guardian
Who the lawyers were at the initial guardianship hearing
What medical diagnoses you have that came up at the initial hearing
Who provided evidence that you needed a guardian, and what evidence
they provided

At the start of the document there should be a “caption” that lists the name of
the court, the name of the case, and the docket number. This would be the
same information that is on the first page of the guardianship papers that were
previously filed and you can copy it as it is written. If you don’t have copies of
those papers, you can call the Orphans’ Court in the county where your
guardianship case was filed to see if you can get a copy. You can also ask the
lawyer who represented you at your first guardianship hearing (if you had one)
and/or your guardian for a copy of the guardianship order. 

After the caption, you should write a few paragraphs talking about you and
your previous guardianship case. Try to keep the paragraphs in the petition
only one sentence long and focus on a single fact or idea in each paragraph. In
this section you should include, to the extent you know it:

Here is an example of what a petition could look like. Some counties have their
own requirements for petitions, and they may use a fillable form. If you ask the
Orphans’ Court in your county, they may show you what else you need to do to
make the petition fit the court’s standards. Some courts might not tell you
about those requirements. If the court in your county doesn’t provide the
requirements, or if you have trouble remembering all these details or do not
know where to find some of the things you need, you can try to meet with a
lawyer and they can help you write the petition. If you can’t find a lawyer willing
to help, try asking someone you trust like family, friends, advocates, or your
service coordinator.
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Q: I have a petition written. What do I do now?

A: Once you have completed your petition, submit it to the Orphans’ Court in
the county where your initial guardianship hearing was held. You may need to
submit your petition online as part of the official process. You or your lawyer
should contact the court for more information on how to submit your petition
online. Once the court receives this document, one of two things can happen.
If the court accepts your petition, it will set a date for you to come into court for
your review hearing. If the court decides that your petition is “frivolous” -
meaning that the court does not think that you have presented any facts that
could possibly cause it to change the guardianship – the court can dismiss
your petition and you will not have a review hearing. That is why it is important
to make sure that your petition includes specific facts to support why the
guardianship should be changed. If the court dismisses your petition, you
should talk with your lawyer (or try to find one if you don’t have one) to discuss
what you should do next. 

Q: How do I prove to the court that I have capacity?

A: Courts usually require an “expert” to evaluate a person’s capacity. You can
have a doctor, therapist, or psychologist who works with you fill out a special
document that describes your ability to make decisions. You can find that 
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document here. You can also have people who know you come to court and
tell the court about your ability to make decisions. If you have a lawyer, they
will help you find experts and people to come to court for your hearing and
make sure you make your best argument.

Q: I am not sure if I can show I have more capacity than I did at the first
hearing. Can I still have the court change or end my guardianship?

A: Yes, the court can still make changes to your guardianship even if you
cannot show you have capacity to make decisions by yourself. The court may
limit what your guardian can do for you and allow you to make some of your
own decisions. Your guardian will then only be allowed to make decisions for
you in certain situations.

You can also show that you have people around you that will help you make
informed decisions about your life – your support network. If your family and
friends help you make choices about the important things in your life or can
make certain decisions (like financial and health care decisions) on your behalf
when necessary, the court should find that you no longer need a guardian,
even though you cannot show you have capacity.

Q: Can the people who support me help me with financial decisions and
health care decisions the way my guardian does?

A: Yes! In Pennsylvania there are many options that you can consider to help
you with decision-making. These options allow you to make important
decisions with help but do not limit your ability to make other decisions
independently. For instance, if you have a representative payee, they can help
you manage the money you receive from Social Security. A health care
representative can make decisions for you when you are sick or need medical
care. To learn more about the different options available to assist you with
making health care and financial decisions, check out Disability Rights
Pennsylvania’s publication on Less Restrictive Alternatives to Guardianship as
well as other publications available on our website. 

https://www.pacourts.us/Storage/media/pdfs/20210224/225140-g06expertreport-007072.pdf
https://www.disabilityrightspa.org/wp-content/uploads/2020/07/Less-Restrictive-Alternatives-to-Guardianships-08.03.2020.pdf
https://www.disabilityrightspa.org/resources/#estate-planning-substitute-decision-making-guardianship


If you need more information or need help, please contact Disability Rights
Pennsylvania (DRP) at 800-692-7443 (voice) or 877-375-7139 (TDD). Our
email address is: intake@disabilityrightspa.org. DRP's live intake line is open
Monday - Friday from 9:00 a.m. to 3:00 p.m.

The mission of Disability Rights Pennsylvania is to advance, protect, and
advocate for the human, civil, and legal rights of Pennsylvanians with
disabilities. Due to our limited resources, Disability Rights Pennsylvania cannot
provide individual services to every person with advocacy and legal issues.
Disability Rights Pennsylvania prioritizes cases that have the potential to result
in widespread, systemic changes to everyone, we do seek to provide every
individual with information and referral options. 

IMPORTANT: This publication is for general informational purposes only. This
publication is not intended, nor should be construed, to create an attorney-
client relationship between Disability Rights Pennsylvania and any person.
Nothing in this publication should be considered legal advice. 

PLEASE NOTE: For information in alternative formats or a language other
than English, contact Disability Rights Pennsylvania at 800-692-7443 (voice) or
877-375-7139 (TDD). Our email is: intake@disabilityrightspa.org. 

**This publication is produced at U.S. taxpayer expense. 
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